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eee initial 


This is an appeal from a judgment entered by the United 
States District Court for the District of Columbia, anata with=- 
out jury, in favor of the appellee, plaintiff betow. i 

This acthan arose on a “plea of titie” filed in the Landlord 
and Tenant Branch of the Municipal Court for the District of 


Columbia, and certified to the United States District Comrt for 


the District of Columbia, pursuant to Title ll, Section 703, and 


Title 45, Section 914 of the D.C, Code, 
This Honorable Court has jurisdiction by virtue of Title 28, 
Section 1291, e% seq. of the United States Code, and Rule 73 of 


the Federal Rules of Civil Procedure. 
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QUESTIONS PRESENTED 


I 


Whether, in the District of Columbia, the execution of 
a deed of trust by one of two joint tenants severs the joint 


tenancy relationship and creates a tenancy in common, 
II 


Whether a prior order of Court dismissing an.action at 
law on the ground that the plaintiff had failed to support the 
allegations of the complaint by competent testimony, may later 
be engaged under the doctrine of “res judicata” so as to apply 
to a subsequently @itigated matter which was neither put! in 
issue by the pleadings filed in the former case, nor necessarily 


decided by the Court in its dismissal of the cause. 
III 


Whether the will of Rebecca Maynard, deceased, effec- 


tively vested the appellant with a tenable interest in the 


realty involved in this cause. 


Iv 


Whether there had been such an ouster of the appellee 
from the premises as would legally warrant the Court's granting 


a money judgment for use and occupancy. 


STATUTES INVOLVED 


DISTRICT OF COLUMBIA GODE: 1951 Edition 


Title 45, Section 603: The legal estate conveyed 
to a mortgagee, his heirs and assigns, or to 
a trustee to secure a debt, his heirs and 
assigns, shall be construed and held to be a 
qualified fee simple, determinable upon the 
release of the mortgage or deed of trust, as 
hereinafter provided, or the appointment of a 
new trustee by judicial decree for the causes 
hereinafter mentioned; Provided, that nothing 
hereinafter in this seetion contained shall 
prevent the passing of an absolute and un- 
qualified estate in fee simple under a deed 
made by the mortgagee or trustee in pursuance 
of the powers conferred by the mortgage or 
deed of trust. 


Title 45, Section 914: If, in an action in the 
municipal court to recover possession the 
defendant shall plead a title in himself or 
in some person under whom he claims, not de- 
rived from the plaintiff, the further pro~ 
ceeding therein shall be as directed in 
sections 11-701 to 11-749 of this Code. 


Title 11, Seetion 793: The municipal court of the 
District of Columbia shall have exclusive juris- 
diction in the following civil cases in which 
the claimed value of personal property or the 
debt or damages claimed, exclusive of interest 
and costs, does not exceed $1,600, namely, in 
all civil cases in which the amount claimed to 
be due for debt or damages arises out of con- 
tracts, express or implied, or damages for wrongs 
or injuries to persons or property, including all 
proceedings by attachment or in replevin (except 
in cases ‘involving title to real estate or actions 
against judges of the municipal court or other 
officers for official misconduct), and in actions 
for the recovery of damages for assault, assault 
and battery, Slander, libel, malicious prose- 
cution, and breach of promise to marrye 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered by the United 


States District Court for the District of Columbia, sitting 
without jury, in favor of the appellee, plaintiff below. 

This action arose on & "plea of title" filed in the 
Landlord and Tenant Branch of the Municipal Court for the 
District of Columbia, and certified to the United States 
District Court for the District of Columbia, pursuant to Title 
11, Section 703, and Title 45, Section 914 of the D. C. Code. 

This Honorable Court has jurisdiction by virtue of 
Title 28, Section 1291, et seq. of the United States Code, and 


Rule 73 of the Federal Rules of Civil Procedure, 
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STATEMENT OF THE CASE 


The appellant, Jeremiah Maynard, and the appellee, Laura 
M, Sutherland, are brother and sister and are the natural 
children ef one Rebecca Maynard, who died on the 13th day of 
September, 1957. 

On February 11, 1938, a deed was executed by one Jane 
Eliza Scott, conveying to the appellee, Laura M, Sutherland, and 
her mother, Rebecca Maynard as joint tenants in fee simple lot 1 
in square 208, improved by premises known as 1443 Que Street, NeWe 


in the District of Columbia, Said deed was recorded on February 


Ri. : ; 
14, 1938 in Liber 7198, Folio 11 of the Land Records of the 


District of Columbia (App. ppe 42-44). 

On May 19, 1938, the appellee, Laura M. Sutherland, 
executed a deed of trust covering her interest in said premises 
to secure a promissory note in the sum of $2,500.00, said note 
bearing the same date and made payable to the decedent, Rebecca 
Maynard, (App. pp. 35-38). The trustees under the deed of trust 
were the appellant, Jeremiah Maynard and J. Franklyn Wilson, 
attorney, who at the time, represented both Mrs. Rebecca Maynard 
and her daughter (App. pp. 10,13). 

On July 17, 1939, the mother, Rebecca Maynard, filed a 
civil suit in the United States District Court for the District 
of Columbia, Said cause was designated as Civil Action No. 3454, 
This suit was brought to reform or to cancel the aforementioned 


deed of February 11, 1938, recorded on February 14th, 


and was predicated upon the ground that the conveyance AS joint 
tenancy was made eieough mistake and without the knowledge of 
the said Rebecca Maynard. The complaint further alleged that the 
appellee, Laura M. Sutherland, the alleged joint tenant, had 
given no consideration for the conveyance (App. pp. 18-20). 

The appellee, Laura M, Sutherland, denied the allegations 
made by her mother, and in her answer she contended that there 
was a lack of sincerity on the part of her mother, Rebecca 
Maynard. The appellee also urged in support of her contention 
that subsequent to the placing of the title to the premises in 
the names of her mother and herself as joint tenants, that there 


came a time when certain repairs and improvements became neces- 


sary to increase the income producing value of the property, 


and that her mother, Mrs, Rebecca Maynard, advanced the money 
for the repairs and required that she, Laura M. Sutherland, 
execute a note secured by interest in the property. She! fur- 
ther contended that she and her mother had agreed that the money 
derived out of the income from the property was to be used for 
re-payment of the trust note (App. pp. 21-23). 

The action between mother and daughter was designated as 
No. 3454 and came on for trial before the late Judge Jennings 
Bailey of the United States District Court for the District of 
Columbia. On July 2, 1941, Judge Bailey entered an order dis- 
missing the cause on the ground that Rebecca Maynard, as plain- 
tiff had failed to support by competent testimony the allegations 
of her complaint. There were no findings of fact nor conclusions 


of law entered of record. (App. p. 25). 


The appellant and the appellee had resided in the subject 
premises for a number of years and the appellant continued to 
reside there even after the death of their mother. However, 
the appellee had ceased living in the premises at or about the 
time Civil Action No. 3454 was filed. 


Rebecca Maynard, upon her demise, left a will, dated 


October 14, 1953 (App. pp. 40-41). Under the terms of the will, 


the appellee, Laura M. Sutherland was bequeathed the sum of 
$100.00, and all the rest of the mother's property, real, per- 
sonal and mixed wheresoever situate, and of which she died seized, 
was devised and bequeathed to her sons, Joseph Maynard, Jeremiah 
Maynard, and Theodore Maynard, share and share alike, absolutely 
and in fee simple. 

The will of Rebecca Maynard was filed in the Probate 
Court of the United States District Court for the District of 
Columbia in Administration Proceeding No. 95337. The will was 
proved on the llth day of February, 1957, but probate thereof 
has not been completed. 

On November 13, 1957, the appellee, Laura M. Sutherland, 
filed a complaint through one J. Franklyn Wilson, her agent and 
attorney, seeking the possession of the subject real estate as 
against the appellant, Jeremiah Maynard, in the Landlord and 
Tenant Branch of the Municipal Court for the District of Columbia. 
The action was designated at L & T 75666-57. In the body of the 
complaint, it was alleged that the plaintiff, Laura M. Sutherland, 


was entitled to the possession of the said premises, same being 


the premises involved in this appeal, on the ground that the 
appellant was a tenant at sufferance and was holding the ipre=- 
mises without right. It was also stated that a thirty-day 

notice to quit had been served upon the appellant (App. PP. 1-3). 
Thereafter, by answer and plea of title filed on December 4, 1957, 
supported by the appellant's affidavit, (App. pp. 4-6), the 
Municipal Court was requested, pursuant to the provisions of 
Title 11, Section 703 and Title 45, Section 719 of the D. C. Code, 
to refer the cause on "Plea of Title" to the United States Dis- 
trict Court for the District of Columbia. The appellant's plea 
of title was sustained and the matter was referred to the United 
States District Court conditioned upon the appellant's furnish- 
ing surety bond in the amount of $1,500.00. Bond was subse~ 
quently filed and the action was duly calendared in the United 


States District Court. 


Trial of the cause was begun on the 29th day of September, 


1960, before the Honorable Judge Edward Tamm. 

The appellee testified in substance, as follows: ‘That at 
the time in 1938 when the property was deeded to her mother and 
her, they had the same attorney, one J. Franklyn Wilson; that 
upon the death of her mother she engaged Attorney Wilson to get 
the appellant out of the property (App. pp. 9-10); that! she 
executed the deed of trust upon the insistence of her Roches 
and it was signed in the presence of her mother and Aetomney, 


Wilson, who, incidentally, had prepared the instrument (App. 


pp. 12,13); that there was a note prepared and placed in! the bank 


but that she did not sign it; that she paid the note by paying 


for the repairs and that acknowledgement thereof was indicated 


by the signature of her mother on Appellant's Exhibit #2 (App. 


PPe 13-19); that the trust was given to secure Rebecca Maynard 
for the sum of $2,500.00 which the appellant had borrowed from 
her, with the knowledge of said Rebecca Maynard; that the 
appellee was going to' make certain repairs on the house (App.p.14)- 

The witness next called by the plaintiff was J. Franklyn 
Wilson, who had previously been the attorney for the appellee 
as well as her mother, Rebecca Maynard, and he testified in 
substance: That he handled the matter relating to the purchase 
of the subject premises and that he had also prepared the deed 
of trust (App. pp. 35-38) at the direction of Mrs. Maynard; that 
he had no personal knowledge relative to the payment of the trust 
obligation (Tr. p. 33) (App. pp. 14-15). 

Appelleets counsel next called the appellant to the stand 
and he testified in substance as follows: That he was aware of 
a note executed by the appellee, which note was at the Industrial 
Bank; that the decedent had told him about the note and he was 
aware that the decedent would go to the bank to see if the 
appellee had paid anything on it; that he could not recollect 
as to whether he had actually seen the note itself, but that 
there was one. 

The last witness called on behalf of the appellee was one 
Carl V. Holloman, a real estate broker, who testified concerning 
the value of the property, its condition, and its rental poten- 


tial. 


The appellant took the stand in his part of the case and 
testified to the effect that: He had at no time denied his sister 


the right to come and live in the premises or to visit whenever 


she wished, but that she had refused. 


Upon the completion of the trial of the case, the Court 


took the matter under advisement. Thereafter, on November 8, 
1960, the Court entered its written judgment, which contained 
therein the Court's findings of fact and conclusions of law. 
Subsequently, however, upon motion by the appellant, the Court 
amended and corrected the judgment. Thereupon the appellant 
petitioned the trial court for leave to proceed on appeal in 


forma pauperis and .upon consideration thereof, leave was granted. 
| 


In consequence whereof, this appeal was duly filed. 


SUMMARY OF ARGUMENT I 


The District of Columbia pursuant to the prowietons of 
Title 45, Section 603 of the District of Columbia Code, follows 
what is commonly known as the "Title Theory" in respect of deeds 
of trusts and mortgages affecting real property. 

The appellant here contends that the execution by a 
joint tenant of a deed of trust, conveying title to a trustee 
or trustees of his or her interest in realty located in the 
District of Columbia, breaks the joint tenancy unity and the 


severance gives rise to a tenancy in common. 


SUMMARY OF ARGUMENT II 


It was reversible error for the trial court to have found 
as a fact and to haveiconcluded as a matter of law that the issue 
of joint tenancy in the subject proceeding was rendered "res 
judicata” by virtue of an order entered in a prior civil action 
when it clearly appeared that the question of the character of 
the tenancy relationship between the parties as of the time the 
Court entered its order of dismissal, was not an issue then be- 
forethe Court. The appellant also contends that as a matter of 
law, the interpretation placed by the trial court upon the prior 
order of dismissal was unreasonable and unsound. The appellant 
urges that the doctrineof "res judicata" cannot properly be 
applied to a matter which has neither been put in issue by the 
pleadings nor of necessity decided by the Court in order to reach 


and determine the real issues of the litigation, 


SUMMARY OF ARGUMENT ITI 


The trial court erred in concluding that the last will 
and testament of Rebecca Maynard, deceased, was inoperative to 
affect the title of the appellee, plaintiff below, when it 


clearly appeared that the appellant, together with two of his 


brothers, had been willed as joint tenants all of the right, 


title and interest of the said testatrix in and to realty which 
is the subject of this litigation, and when it also clearly ap- 
peared that the appellee, at best, was a tenant in common with 
the said testatrix, and that the appellee's interest was sub- 


stantially encumbered. 


SUMMARY OF ARGUMENT IV 


LL Snel 


The trial court committed error in granting the appellee 
a money judgment for the use and occupancy of the subject pre- 

' mises when it clearly appeared that the appelleets interest in 
the premises was merely that of a tenant in common and that there 
was no adequate showing that the appellee had been excluded and 
deprived of her right to the common and equal possession of the 
property for the appellant was not bound to recognize the 


appellee's claim of sole ownership. 


ARGUMENT I 


THE EXECUTION BY THE APPELLEE OF THE 
DEED OF TRUST SEVERED THE RELATIONSHIP 
OF JOINT TENANCY AND CREATED A TENANCY 
IN COMMON, 


The record discloses that on February ll, 1938, one Jane 
| 


E, Scott, as grantor, conveyed to Rebecca Maynard and Laura Me. 
Sutherland, as joint tenants, 4a certain premise located at 1443 
Que Street, N. W., Washington, D. C. The deed was duly recorded 
on February 14, 1938 in Liber 7198 at Folio 11 of the Land Records 
of the District of Columbia (App. pp. 42-44). : 

On May 19, 1938, joint tenant, Laura M. Sutherland, pur- 
suant to the demand and insistence of her co-tenant, Rebecca 
Maynard executed a deed of trust, conveying to named uate 
her interest in the premises, acknowledging her indebtedness to 


said Rebecca Maynard in the amount of $2,500.00 (App. pp. 35-38). 
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The deed of trust was not recorded. Presumably, an interest 


bearing note was also executed and later placed with a bank for 


collection.2/ 


On July 13, 1938, Rebecca Maynard filed Civil Action No. 
3454, which was a suit to reform and cancel the deed dated 
February 11, 1938, and recorded February 14, 1938, The appellee, 
Laura Me Sutherland, was named as one of the defendants in the 
said civil action, and as a defendant, she filed an answer deny- 
ing the allegations of the plaintiff's complaint (App. pp. 21-24). 
Thereafter on July 2, 1941, an order dismissing the case was 
entered on record. However, there were no findings of facts nor 
conclusions of law contained therein or filed together therewith. 

The principal question involved in this point is whether 
the execution of the deed of trust by the appellee, Laura M. 
Sutherland, on May 19, 1938, severed the joint tenancy relation- 
ship and gave rise to a tenancy in common. The consideration of 
the issue relative to the affect, if any, the order of dismissal 
has upon appellant's argument in this point is treated herein- 


after in point number two. 


L/ The appellee denied having signed the note but admitted that 
there was a note placed with the bank for collection (App. p. 10). 
On the other hand, the appellant testified that there was a note 
placed in the bank for collection, and that his mother, Rebecca 
Maynard, had discussed the note and its collection, but that he 
could not recall whether he had personally seen it (Appe Pe 15). 
However, it is a well known and customary practice for a note to 
be executed simultaneously with a deed of trust. Here the instru- 
ment itself contains a reference to the note. 


The appellant respectfully submits that the execution by 


a joint tenant of a deed of trust conveying his or her interest 
in realty to a trustee severs the relationship of joint tenancy 
and creates a tenancy in common, It is respectfully submitted 
that this is particularly true in the District of Columbia in 
light of Title 45, Section 603 of the D. C, Code, which expressly 
provides that the execution of a deed of trust results in the 
conveyance of a title. The pertinent language in meepecs thereof 


is as follows: 


"The legal estate conveyed to a mortgagee, 
his heirs and asSigns, or to a trustee to secure — 

a debt, his heirs and assigns, shall be construed: 

and held to be a qualified fee simple. . ." 

In Chesapeake Beach R. Co. v. Washington P. & Cc. R. Co., 
23 App. D. C. 587 (1904), this Court clearly indicated that in 
the District of Columbia, the legal title to the popes con- 
veyed in trust is in the trustee, 

The decisional law of Maryland supports the view that a 
severance of the joint tenancy results where a joint tenant 
executes a mortgage of his interest in the joint tenancy. 

This was the position taken in McPherson v. Snowden, 

19 Md. 197 (1862), and in Eder v. Rothamel etal, 202 Md. 189, 
95 A 2d 860 (1952). The Maryiand Court of Appeals recognized 
and reaffirmed the principle of severance. The destruction of 
one or more of the four unities severs and destroys the joint 
tenancy and this may be done by a conveyance, voluntary bz in- 


voluntary of the interest of one of the joint tenants. A joint 


tenant may mortgage his interest, but the joint tenancy will be 


destroyed by such conveyance, Wolf v. Johnson, 157 Md. 112, 


——————— 


——————————— 


145 A. 363; McPherson v. Snowden, 19 Md 197; and 2 American Law 
of Property Sec. 6.2. 7 

The decisional law in other jurisdictions which follow 
the title theory has recognized and applied the principle that a 
joint tenant cannot encumber his interest in joint property by 
mortgage, or by deed of trust given for security without effect- 


ing a severance. See: Hammond v. McArthur 30 Cal. 2d 512, 183 


P 2d 1 (1947); Lawler v. Byrne, 252 Ill. 194, 96 N.E. 892 (1911) 


Re: Hoffman's Estate, 175 Misc 607, 25 NYS 2d 399 (1940). 
The leading authorities on property law agree that a 
mortgage or deed of trust given by a joint tenant on his interest 


in the joint tenancy severs the joint tenancy. 


In 2 American Law on Property, pages 9-10, (1952), it is 


stated: 


"At the common law a severance of any one 
of the unities would end the joint tenancy. 
Since a conveyance by a joint tenant severed 
the joint tenancy, so @ common law mortgage, 
which transferred title to the mortgagee, 
severed the joint tenancy... Under the lien 
theory of mortgages it is generally assumed 
that the mortgage, creating a legal lien, 
severs the joint tenancy sufficiently to pro- 
tect the mortgagee against the risk of loss 
of his security in case the mortgagor dies 
before the other joint tenant or tenants, but 
there is very little direct authority. The 
leading case holds that the mortgagee is pro- 
tected but that the joint tenancy continues so 
that the other joint tenant takes the equity 
of redemption of the mortgagor if the mort- 
gagor predeceases him. On principle this de- 
cision is wrong on the last point because after 


the mortgage is executed there is no longer the 
unity of interest which is required even if the 
unity of title has not been severed." 


Powell on Real Property, page 618, (1958), the author 


that: 


"During the continuance of a joint tenancy, 
each joint tenant has the privileged power to 
convey his fraction of the ownership. The con- 
veyee becomes a tenant in common with the other 
erstwhile joint tenant or joint tenants, and all 
rights of survivorship end as between. the con- 
veyee and the other concurrent owners. The same 
consequences flow from a mortgage given by one 
joint tenant, or from an executory written agree- 
ment to convey the joint tenant's interest." 


Appellant respectfully submits that since the deed of 
trust in the District of Columbia conveys title, and inasmuch 
as it is conceded that the Sppeliieet while a joint tenant, 
executed a deed of trust conveying her interest in the realty, 
which is the subject of this proceeding, did thereby break the 


unity of title which thereupon resulted in a tenancy in common. 


ARGUMENT II 


THE JUDGMENT OF JULY 2, 1941, WHICH 
DISMISSED CIVIL ACTION NO, 3454 DID 

NOT DETERMINE THE ISSUE OF THE TENANCY 
RELATIONSHIP THEN EXISTING BETWEEN THE 
APPELLEE AND HER MOTHER, REBECCA MAYNARD, 
SO AS TO LEGALLY PERMIT THE APPLICATION 
OF THE DOCTRINE.OF "RES JUDICATA" TO THE 
CAUSE AT BAR. 


It is respectfully submitted that the trial court erred 
as a matter of fact and as a matter of law in relying upon con- 


clusions predicated upon the erroneous application of the prin- 


ciple of “res judicata". 


The record discloses that Civil Action No. 3454 (App. 
pp. 18-20) was brought to reform and cancel a deed dated 
February 11, 1938, and recorded February 14, 1938 in Liber 7198, 
Folio 11 of the Land Records of the District of Columbia, and 
in which one Jane E. Scott as grantor conveyed certain property 


located at 1443 Que Street, N. W., Washington, D. C. to one 


Rebecca Maynard and one Laura M. Sutherland, as “joint tenants”. 


The plaintiff in that suit, the said Rebecca Maynard, predicated 
a relief sought upon the ground that the conveyance in joint 
tenancy was made through mistake and without her knowledge, and 
that Laura M, Sutherland, the alleged joint tenant, had not 
given consideration for the conveyance. Therefore, by the suit, 
the said Rebecca Maynard sought a deed through the Court convey- 
ing the property to her as sole grantee. 

Laura M. Sutherland, as defendant, denied the allegations 
of the plaintiff, Rebecca Maynard, and in her answer (App. pp. 21- 
25) contended that there was a lack of sincerity on the part of 
the plaintiff, Rebecca Maynard. Laura M. Sutherland further 
urged in support of her contention, that subsequent to the plac- 
ing of the title to the premises in their joint names as joint 
tenants, that when certain repairs and improvements became 
necessary to increase the income producing value of the property, 
that Rebecca Maynard’ advanced the money therefor, and did re- 
quire the said Laura M. Sutherland to give a note secured by 
the property involved in this litigation for the repayment of 


the said amount by providing out of the income from the said 


property for the repayment of the said monies.2/ 
The judgment dismissing Civil Action No. 3454 (Ap. p. 25) 


was based on the ground that the plaintiff, Rebecca Maynard, had 


failed to support the allegations of her complaint by competent 


testimony. There were no findings of facts nor conclusions of 
law filed in the cause, 

The trial court's findings and conclusions in respect of 
the proposition here argued are predicated upon an erroneous 
application of the principle of "res judicata" and proceed upon 
the fallacious assumption that the judgment of dismissal) neces- 
sarily determined the tenancy status or relationship of the 
parties subsequent to the execution on May 19, 1938 of the deed 
of trust by the joint tenant, Laura M. Sutherland, the appellee 
in this cause, when in fact, the judgment of dismissal pertained 
solely to the issue relating to the reformation of the original 
deed of grant dated February 11, 1938. 

Counsel for the appellant contends that the trial court 
was without authority to go beyond the Face of the pudqnente 
For it is apparent that the Court engaged in an unwarranted 
interpolation’ ef the judgment with respect to a matter not 
before the Court and, therefore, not previously adjudicated. 

Neither the complaint nor the answer in the action afore- 
mentioned raise any question with respect to the legal status 


of Rebecca Maynard or Laura M. Sutherland, relative to their 


2/ This is confirmed by the appellee's testimony in the course 
of the trial (App. pp. 11, 14). 
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interest in the property after the execution of the instrument 
dated May 19, 1938, It is apparent, on the basis of the alle- 
gations contained in the complaint in Civil Action No. 3454, 
that Rebe¢ca Maynard isought to establish her interest as the 
sole grantee of said premises. On the other hand, the then 
defendant, Laura M. Sutherland, sought to establish the original 
deed as having created a joint tenancy. Consequently, the sole 
issue before the Court was whether the original deed was an 
effective conveyance to the parties as joint tenants as of the 
date of its execution on February 11, 1938, in opposition to the 
contention that Laura M. Sutherland took no interest under the 
deed of February 11, 1938. Therefore, it may plainly be seen 
that the Court was not called upon to determine the issue here 
involved, namely: granting that the deed of February 11, 1938 
did create a joint tenancy, did not the deed of trust dated 
May 19, 1938, by operation of law, sever the joint tenancy and 
result in a tenancy in common. 

The record does not support the view that the Court in 


Civil Action No. 3454 had before it such contention, or that it 


decided such sua sponte. Moreover, it was neither necessary nor 


material for the Court to determine the legal effect of the 

May 19, 1938 deed of trust or the legal status of the parties, 
respecting a decision on the issue concerning whether or not a 
joint tenancy existed under the terms of the deed dated February 
11, 1938. In fact, the only determination sought by the parties 


was one concerning the deed of February 11, 1938 and there is, 
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in the opinion of counsel, no adequate basis in law or in fact 
which supports a contention that any other determination! was 
either called for by the pleadings or determined in the jude 
ment. The principles of “res judicata" are not here applicc ole. 

It is the view of the appellant that the doctrine of "res 
judicata” cannot properly be applied to a matter which has 
neither been put in issue by the pleadings, nor necessarily de- 
cided by the Court in order to reach and determine the issues 
involved in the litigation. For here a determination of the 
issue involved in Civil Action No. 3454 did not necessarily 
include within its ambit a determination of the issues involved 
in the present case relative to the deed of trust dated May 19, 
1938. 


The Supreme Court, in the case of Mercoid Corporation VS. 


Mid-Continent Investment~Company, 1944, 320 U.S. 661, 88 L. Ed. 
376, which was a suit relating to a patent infringement and a 
claim for damages, had the following to Say: 


"Though Mercoid were barred in the present 
case from asserting any defense which might 
have been interposed in the earlier litigation, 
it would not follow that its counterclaim for 
damages would likewise be barred. That claim 
for damages is more than a defense; it is a 
separate statutory cause of action. The fact 
that it might have been asserted as a counter- 
claim in the prior suit by reason of Rule 13(b) 
of the Rules of Civil Procedure does not mean 
that the failure to do so renders the prior judg- 
ment res judicata as respects it." 


Citing: Virginia-Carolina Chemical Co. v, Kirven, 215 U. S.- 252, 


54 Le ed. 179, 30 Supreme Court 78; Larsen ve Northland Transp. 
| 
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Co. 292 U. S. 20, 78 L. Ed. 1096, 54 Supreme Court 584, And see 


Scott, Collateral Estoppel by Judgment, S6 Harvard L. Rev... 1; 


26-28; Am. Law Inst. Restatement, Judgments. 
And in speaking further, the Court said: 
"The case is then governed by the principle 
that where the second cause of action between the 
parties is upon a different claim the prior judg- 
ment is res judicata not as to issues which might 
have been tendered but “only as to those matters 
in issue or points controverted, upon the deter- 
mination of which the finding or verdict was 
rendered"". 
Citing: Cromwell _v. Sac County, 94 U. S. 351, 353, 24 L. Ed. 
195, 198. The foregoing principle was also acknowledged by this 
Honorable Court in the case of St. Lo Construction Company _vSe- 


Koenigsberger, 84 App. D. C. 319, 174 F. 2d. 25. 


ARGUMENT IIT 


THE WILL OF REBECCA MAYNARD WAS NEITHER 
INOPERATIVE NOR INEFFECTIVE, AND DID 
VEST THE APPELLANT WITH A TENABLE INTEREST 
IN THE REALTY INVOLVED HEREIN. 

The will (Exhibit #3) of Rebecca Maynard, the deceased 
mother of the appellant and appellee, was introduced as evidence 
in the trial below without objection and without any suggestion 
of irregularity or illegality. (App. pp. 40-41). 

Counsel for the appellant submits that the issue here 
involved is one of elementary legal consideration and that it 
is without question that the will of Rebecca Maynard, upon her 


demise, became an instrument of conveyance, The conveyance in 


this instance was one granting to the appellant, together with 
two of his brothers as tenants in common, all of the testatrix's 
interest in and to the realty involved in this cause, It there- 
fore appears axiomatic that if Rebecca Maynard was a tenant in 
common with the appellee, Laura M. Sutherland, that the appellant, 
by means of the conveyance the will, became a co-tenant: with his 
brothers as to the one-half interest devised by the Sestatnin 
and that they in turn became tenants in common with the’ appellee 
as to the whole. In view of the foregoing, it would appear, 
assuming the correctness of the appellant's contentions: set 
forth in Arguments I and II of this brief, that the trial court 


committed error as a matter of fact and as a matter of law in 


having concluded that the will of Rebecca Maynard was inoperative 


and ineffective insofar as it affected the determination of the 
tenancy relationship between the said Rebecca Maynard, deceased, 
and appellee, Laura M. Sutherland, and the derivative right and 
relationship respecting the legal status and rights of the 


appellant. 
ARGUMENT IV 


THE’ APPELLEE WAS NOT ENTITLED TO A 
MONEY JUDGMENT FOR USE AND OCCUPANCY 
OF THE SUBJECT PREMISES INASMUCH AS 
SHE WAS MERELY A TENANT IN COMMON, 


The appellant respectfully submits that the trial court 
committed error in granting a money judgment to the appellee 


covering the reasonable value of the use and occupancy of the 


subject premises when it clearly appeared that the appellee's 
interest in the premises was that of a tenant in common.. 

The appellant, having succeeded by will, to a one-third 
interest of the one-half interest belonging to his deceased 
mother, who was a tenant in common with the appellee, was entitled 
to occupy the premises and was not liable to the appellee for 
use and occupancy in the absence of a showing that he or his 
co-tenants forcibly deprived the appellee of her right to the 
common and equal possession of the property. 

The mere possession and use of the entire property by 
the appellant, as 2 co-tenant, is not an ouster. Hogan v. 


McMahon, 115 Md. 195, 80 A. 695 (1911); Fisher _v. Fisher, 118 


—————— 


N. Ye Se (2d) 343 (1952); Larson v. Thoresen, 36 Cal. (2d) 666, 


219 P (2d) 492 (1950); 2 American Law of Property, pp. 52-54 
(1952). 

No facts exist in this case which would establish an 
ouster of the appellee by the appellant. The alleged demand 
made upon the appellant by the appellee was for the sole and 
exclusive possession of the premises under her alleged claim 
of sole ownership (App. pp. 1-3). This demand, therefore, was 
inconsistent with the degree of her actual interest, if any, 
to the property, and consequently, the refusal of the appellant 
to recognize her alleged claim of sole ownership did not con- 


stitute an ouster. 


CONCLUSION 


In conclusion, appellant submits to this Honorable Court 
that the court below committed prejudicial and reversible error 
as to each of the points hereinbefore set forth in the appellant's 
brief and therefore counsel respectfully urges that this Honorable 


Court reverse the judgment entered against the appellant by the 


court below. 


Curtis P. Mitchell, Esq. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented on this appeal 


I 


Whether one of two joint tenants, who executes but does not record 


a deed of trust of her interest in the joint property to secure advances by 


the other joint tenant to improve the joint property, thereby terminates 
her right to acquire the entire property by survivorship. 


0 


Whether one who claims an undivided interest in real estate as 
heir or devisee of a deceased joint owner is precluded by a 1941 District 
Court judgment, in a 1939 action in which both joint owners were parties, 
which 1941 judgment was to the effect that the joint owner now surviving 
owned the real estate as joint tenant, from asserting in the present suit 
that the joint tenancy was severed into a tenancy in common by a 1938 
unrecorded deed of trust, executed by one joint tenant to the other for 
advances to improve the joint property, but never foreclosed, the secured 
obligation having been satisfied. 


pang 
Whether a surviving joint tenant, pending the determination of her 
right as a surviving joint tenant, is entitled to reasonable rent from a 


person occupying the property adversely to the said surviving joint 
tenant. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,266 


JEREMIAH MAYNARD, : 
Appellant, 


V. 


LAURA M. SUTHERLAND, 


Appellee. 


Appeal from a Final Judgment of the United States 
District Court for the District of Columbia 


APPELLEE'S BRIEF 


COUNTERSTATEMENT OF THE CASE 


On February 11, 1938, Laura M. Sutherland, the plaintiff-appellee, 
became a joint tenant along with her mother, Rebecca Maynard, as the 
other joint tenant, of improved real property in the District of Columbia, . 
by a conveyance properly recorded, from one Jane Eliza Scott (App. page 
43). Subsequently, Laura M. Sutherland and her mother, Rebecca May- 
nard, occupied the property as a home until 1939 (Testimony of Laura 
Sutherland, Transcript, page 18) . 
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Laura Sutherland executed a deed of trust, covering her interest 
in the joint property, dated May 19, 1938, to Jeremiah Maynard and J. 
Franklyn Wilson, as trustees, to secure the payment to Rebecca Maynard 
of the sum of $2,500.00 at $25.00 per month (App. 35 et seq.). This deed 
of trust was not recorded at the Office of the Recorder of Deeds for the 
District of Columbia, nor was it ever foreclosed. The trustees were not 
called upon to act under the trust (Tr. 33, 42). 


Laura Sutherland's indebtedness to Rebecca Maynard in the amount 


of $2,500.00 was incurred by reason of cash advances by Rebecca May- 


nard to Laura Sutherland for the purpose of making improvements and 
repairs on the jointly owned property (Tr. 13). 


The indebtedness of Laura Sutherland to Rebecca Maynard was 
completely discharged by Rebecca Maynard's collection of rent from the 
jointly owned property (Tr. 38). 


On July 17, 1939 Rebecca Maynard commenced Civil Action No. 
3454 in the United States District Court for the District of Columbia 
(App. 18) against Jane Eliza Scott and Laura M. Sutherland, alleging that 
Laura Sutherland was a joint tenant as a result of fraud or mistake and 
without consideration and requesting relief as follows: 


4, Wherefore, the plaintiff demands (1) that the plaintiff 
have judgment against the defendants; that the deed set out in 
Paragraph 3 of this complaint be cancelled on the record and 
that the defendant, Jane Eliza Scott, be required to execute 
another good and sufficient deed in fee simple conveying the 
said Lot 17, Square 208, free of encumbrances, to the plain- 
tiff alone without any mention of the defendant Laura M. 
Sutherland therein; or (2) that the said deed of February 11, 
1938 described in Paragraph 3 above be corrected and re- 
formed on the record so that it will convey the said property 
to the plaintiff without any interest in or to the defendant 
Laura M. Sutherland; or (3) that the Court appoint a special 
commissioner for the purpose of requiring him to convey the 
said property to the plaintiff by good and sufficient deed in 
fee simple free of all liens, calims or interest of any kind or 
character whatever of the said Laura M. Sutherland and Jane 
Eliza Scott and (4) that the plaintiff recover her costs from 
the defendant. 


3 


The answer of the defendant, Laura Sutherland, asserted her 
interest as a joint tenant, saying to the Court in part: 


As a further evidence of the lack of sincerity and cor- 
rectness of the statements of the complaint this defendant 
calls attention to the fact that subsequent to the placing of 
the title in the plaintiff and this defendant as joint tenants, 
when certain repairs and improvements became necessary 
to increase the income producing value of the property in 
question, 1443 Que Street, N. W., the plaintiff, advancing the 
money therefor, did require the defendant to give a note, 
secured on the property involved in this litigation, for the 
repayment. This defendant sets forth that just as is now 
attempted by the complaint filed herein to repudiate and 
avoid a legitimate business transaction between the plain- 
tiff and this defendant, the plaintiff did alter the plan and 
program agreed upon between the parties, violated the : 
verbal contract had between them, and has taken over and 
assumed all of the control of the said property and income 
therefrom, which she has been and is now receiving. This 
defendant sets forth further that the right of survivorship 
incident to the joint tenancy is the only benefit which she is 
receiving therefrom, in spite of and in violation of the con- 
sideration given by her therefor, and the attempt to deprive 
her of same is in the opinion of this defendant not really the 
desire of the plaintiff, who fully realizes the right of this 
defendant to same but is rather an inspired move of others 
who desire to themselves obtain the said property. 


The plaintiff, Rebecca Maynard, made no reply to Laura Suther- 
land's answer. 


On July 2, 1941 the District Court (Justice Jennings Bate) entered 
the following judgment (App. 25): 


This cause coming on to be heard upon the pleadings 
and proof taken in open Court, and there having been a © 
failure on the part of the plaintiff to support by competent 
testimony the allegations of the complaint, it is by the Cont 
this 2nd day of July, A. D., 1941, 


ORDERED, that the said cause be and the same hereby 
is dismissed. 


No appeal was taken from the foregoing judgment. 
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On September 13, 1957 Rebecca Maynard died. A paper writing 
purporting to be the Last Will and Testament of Rebecca Maynard and 
dated October 14, 1953 has been filed in the District Court and a petition 
for letters of administration, C.T.A. has been filed in Administration No. 
95337. The purported will of Rebecca Maynard, which has not been 
admitted to probate, bequeathed $100.00 to Laura Sutherland and gave 
the residue to Jeremiah Maynard, Joseph Maynard, and Theodore May- 
nard, all sons of Rebecca Maynard (App. 40). 


In November of 1957 Jeremiah Maynard was in occupancy of the 
subject property at 1443 Que Street, N. W., and Laura Sutherland com- 
menced this action in the Municipal Court to obtain possession, alleging 


that Jeremiah Maynard was a tenant at sufferance. The proceeding was 


certified to the District Court on Jeremiah Maynard's plea of title 
through Rebecca Maynard, his mother, alleging that Laura Sutherland's 
deed of trust in 1938 had terminated her right of survivorship, and he 
has executed a bond with approved surety to cover the plaintiff's inter- 
vening losses and damages. 


On October 18, 1960 the District Court (Judge Edward Tamm) 
after a trial on the merits, issued a memorandum opinion holding in 
favor of the plaintiff, Laura Sutherland, appellee herein (App. 26). On 
November 8, 1960 the Court entered a judgment for the plaintiff-appellee, 
on the issue of ownership and also rewarding the plaintiff a money judg- 
ment for rent at a rate, found reasonable by the Court, of $135.00 per 
month (App. 30-31-32-33). On December 9, 1960, the Court, upon appli- 
cation of the defendant, changed its finding as to the reasonable rental 
value of the property from $135.00 to $80.00 per month, and the Court's 
order implementing this finding was entered on December 15, 1960. 


This appeal is from the Court's judgment declaring Laura Suther- 
land to be the sole owner of the joint property by reason of survivorship 
and awarding her a money judgment for rent at the rate of $80.00 per 
month from September 13, 1957. 
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SUMMARY OF ARGUMENT 


Appellee-plaintiff, Laura Sutherland, is entitled to affirmance of 
the District Court judgment declaring her to be the sole owner of the 
property here involved as the surviving joint tenant, and giving her a 
money judgment for rent. | 


The joint tenancy of Laura Sutherland and Rebecca Maynard, 
through whom appellant-defendant claims, which was created by deed in 
February 1938, was not severed into a tenancy in common by the deed of 
trust executed by Laura Sutherland in May, 1938 to secure the other joint 
tenant, Rebecca Maynard, for advances to improve the joint property. 


I. 


Under controlling principles of law a joint tenancy is not severed 


by an act which does not, either expressly or constructively, create a 
present adverse property right in a stranger to the tenancy. — 


The execution of the 1938 deed of trust did not sever the joint 
tenancy because it did not create a present adverse property right ina 
stranger; the most it could have created was a power to use Laura 
Sutherland's interest in the joint property as security upon contingencies 


which never came into being. 


Il. 


If there be any question about whether the 1938 deed of trust 
terminated Laura Sutherland's right of survivorship, it is rendered moot 
because appellant-defendant, Jeremiah Maynard, is precluded under the 
rule of res adjudicata or collateral estoppel from raising the issue in 
this litigation because the District Court judgment of 1941, in which 
Rebecca Maynard was plaintiff and Laura Sutherland was a party defend- 
ant, finally determined that the parties held the subject property as joint 


tenants. 
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It is well established law that where a competent Court having 
jurisdiction over real property and the parties, after hearing on the 
merits, makes a determination defining the proprietary interests of those 
parties in the property, which determination becomes final, neither the 
parties nor their privies may, in subsequent litigation, claim an interest 
in the property based upon facts antedating the prior litigation and which 
is inconsistent with the Court's determination in that litigation. 


This rule of law, whether it be called res adjudicata or collateral 
estoppel, applies to the present case. 


It is immaterial whether the effect of the 1938 deed of trust on the 
joint tenancy was raised in the 1939 litigation, because, if it was not, it 
ought to have been raised by any party who intended to claim a severance 
in the future. In either event, under well settled principles of law, facts 


antecedent to the prior litigation, which were relevant to a determination 


of the respective property rights of the parties, cannot be asserted in 
subsequent litigation between the same parties or their privies involving 
the title to the same property. 


Ill and IV. 


If this Court concludes that the 1938 deed of trust did not terminate 
Laura Sutherland's right of survivorship either because of the substan- 
tive effect of that instrument or the operation of res adjudicata or estop- 
pel, then it is clear that she is now sole owner, and appellant-defendant, 
Jeremiah Maynard, has no right at all to the property, and appellee is 
entitled to a money judgment for reasonable rent during the time appel- 
lant occupied the premises. 


If the Court were to conclude that Rebecca Maynard became a 
tenant in common with others including appellee, then appellant by virtue 
of his holding adversely to the appellee, is obligated to her for rent. 
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The will of Rebecca Maynard has no effect as a conveyance of the 


property for the reason, first, that Rebecca Maynard had no devisable 
interest in the property, and, second, the will has not been admitted to 
probate and therefore has no legal effect. 


ARGUMENT I 


Even if defendant-appellant were not estopped by the 1941 judgment 
from raising the issue of severance, this Court should conclude from the 
undisputed facts in the record and the controlling principles of law, that 
the plaintiff-appellee, Laura Sutherland, did not sever the joint tenancy 
and did not terminate her right of survivorship by executing the 1938 


deed of trust. 


The undisputed operative facts in the case include the following: 
Laura Sutherland and Rebecca Maynard became joint tenants of the joint 
property in February 1938; the deed of trust, dated May 19, 1938, was 
executed to secure an advance by one of the joint tenants to the other 
joint tenant with which to make improvements upon the jointly owned 
property; the deed of trust was never recorded; the secured obligation 
has been satisfied; neither Mrs. Maynard nor Mrs. Sutherland, the joint 
tenants, intended that the deed of trust would affect the rights of either 
joint tenant with respect to possession of the property or the right of 
survivorship. 


With respect to the legal principles concerning the conversion of a 

joint tenancy into a tenancy-in-common, it is obviously correct that: 

(1) a voluntary act by one of two joint tenants which, by express or con- 
structive intent, creates in a stranger to the tenancy a present legal 
right in the joint property destroys the right ot survivorship, as, for 
example, when a joint tenant conveys an interest by deed toa stranger; 
(2) the same result occurs when a stranger, acting pursuant to a legal 
power, creates a present adverse legal interest in the property ina 
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stranger to the tenancy as, for example, when a sheriff levies upon and 
sells jointly owned property in execution of a judgment, or when a judg- 
ment of partition is entered. 


Conversely, a joint tenant's right of survivorship is not terminated 
by an act of a joint tenant which does not, by express or constructive 


intent, create a present adverse property right in a stranger to the 
tenancy. This is the proposition which controls the present case. 


Our position as appellee is that Laura M. Sutherland did not create 
a present adverse ‘property right in a stranger to the tenancy. 


Where a joint tenant incurs and defaults upon a debt to a stranger, 
or breaches a contract with a stranger, or commits a tort against a 
stranger, it goes without saying that he has not thereby destroyed his 
right of survivorship as to the joint property. Similarly, when a stranger 
who is a creditor, or one who has suffered loss through a breach of a con- 
tract or a commission of a tort, obtains a judgment against a joint tenant, 
this makes the joint tenant a judgment debtor, but does not in and of itself 
sever his joint tenancy. It is only when the jointly owned property is 
actually seized and sold by levy in execution of a judgment by an author- 
ized officer with legal authority to do so that a joint tenancy is severed. 


The Maryland Supreme Court in the case of Eder v. Rothamel, et al., 202 
Md. 189, 95 A. 2d 860 (1952), cited on page 11 of the appellant's brief, 
enunciates this view of the law in the following language: 


The point at which an involuntary conveyance reduces the 
interest of one of the joint tenants to the point of severance 
and destruction of the joint tenancy, varies with different 
jurisdictions. In some, this occurs when there is a levy on 
a judgment. Generally, this is where under a levy there is 

a seizure of real estate and the holding is that this seizure 
interferes with possession of the joint tenants so as to cause 
the destruction of the unity of possession and the consequent 
severance of a joint estate. In other jurisdictions where the 
levy does not deprive the tenant of the use of his property, 

it is held that there is no interference with any of the unities, 
and consequently, no severance of the joint tenancy. 
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Even where a joint tenant intends to create an adverse interest in 
a stranger, but does not accompany this intention with a presently effec- 
tive act, the joint tenancy is not severed. This principle is illustrated 
by the situation where a joint tenant executes a will which purports to 
devise the entire joint property to a stranger to the tenancy. The legal 
effect of such a will, where the testator is the first of the joint tenants 
to die, is described by Burby in his Treatise on Real Property (West 
Publishing Company), at page 293: 


It is generally agreed that a purported testamentary dis- 
position of a joint tenant's interest does not operate to | 
terminate a joint tenancy (citing cases). The right of 
survivorship is vested in a surviving co-owner before the 
effective date of the testamentary disposition. Further- 
more, since the testator would have had the right to the 
entire estate, had he been the survivor of the joint tenants, 
he may not deprive his co-owner of a like right. Other- 
wise, an unfair advantage might result in favor of the | 
testator-tenant. 


Both of the foregoing analogies involve strangers to the tenancy, so 


that, a fortiori, where a stranger to the tenancy is not involved, there is 


no severance. 


It is submitted that the execution of a deed of trust by one joint 
tenant to secure an advance from the other joint tenant shows no such 
express or constructive intent as would result in a severance of the joint 
tenancy. 

A reference to the District of Columbia statute, Title 45, Section 
603, shows that a trustee under a deed of trust has merely a naked legal 
title and none of the incidents of ownership of property, and has merely 
a power to convey upon a proper foreclosure sale. The secured debt 
having been satisfied, and no foreclosure having taken place, no present 
property interest was ever created in a stranger to the tenancy. 


The Supreme Court of Illinois, in Hardin v. Wolf, et al., 318 Ill. 
48, 148 N.E. 868 (1925), enunciated the proposition which we urge upon 
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this Court, and applied it to facts similar to the facts in the present case. 
In the Hardin case, a father, one of two joint tenants, sued his daughter, 
the other joint tenant, for partition. At the father's request the daughter 
had executed a deed of trust to secure a promissory note. In holding that 
the partition suit should be dismissed the Court said (148 N.E. at 872): 


The execution and delivery of the note and deed of trust 
to a stranger, if valid, would effect a severance of a joint 
tenancy. Lawler v. Byrne, 252 Ill. 194, 96 N. E. 892. Such 
a result, however, was not contemplated by any of the parties, 
as appears, not only from the testimony, but also from the 
allegation of the bill that appellee and Mrs. Wolf, as joint 
tenants are the owners of the property, with the right to the 
sole survivorship in the surviving tenant. While the note and 
trust deed could not fully protect appellee against a transfer 
of Mrs. Wolf's interest in the property, yet the evidence 
shows that they were given for that purpose at appellee's 
request. 


Any misgivings about the intentions of Laura Sutherland and 


Rebecca Maynard in executing the 1938 instrument as to the continuation 
of the joint tenancy are dispelled by a reference to the instrument itself, 
which contains the following language (App. 36): 

It is understood and agreed between the maker of this 

trust and the party secured that this trust shall encumber 

the interest of the party of the first part in said land and 

premises in spite of the fact that the said parties are joint 

tenants in the ownership thereof, and this deed of trust is 

given for the purpose of becoming a lien upon the interest 

of the party of the first part in favor of the party secured, 

her heirs, administrators, executors or assigns the same 

as if the party of the first part were the sole owner of said 

real estate. 

The attempt by the appellant to place the District of Columbia 
among the states which hold to the "title theory" of mortgages and deeds 
of trust is not controlling. There is no authority which compels the con- 
clusion that the District of Columbia is in that category. Accordingly, 
this Court might well, with respect to the effect of a deed of trust or 


mortgage on a joint tenancy, adopt the view of the California Court which 


said in People etc. v. Nogarr, et al., 164 Cal. App. (2d series) 591, 330 

Pac. 2d 858 (1958), at page 863: 
There is nothing inequitable in holding that the lien of | 
respondent's mortgage did not survive the death of the | 
mortgagor. Their note was payable upon demand and they 
could have enforced the lien and mortgage by foreclosure 
and sale prior to the death of the mortgagor and thus have 
severed the joint tenancy. If they chose not to do so but to 
await the contingency of which joint tenant died first they 
did so at their own risk. Under that event the lien that they 
had expired. If the event had been otherwise and the mort- 
gagor had been the survivor the security of their lien would 
have been doubled. 


Even the decision of the Maryland Court in the case of Wolf Vv. 
Johnson, 157 Md. 112,.145 A. 363 (1929), cited by the appellant on page 
12 of his brief, does not control our case. The Wolf case involved a 
husband and wife who were joint tenants. A husband borrowed money 
from Wolf, a stranger to the tenancy, and gave a deed of trust on the 
joint property as security, and then died before the secured debt was re- 
paid. The Maryland Supreme Court held that Wolf's security interest 
survived the death of his debtor and that he could proceed against the 
joint property under his deed of trust. In this instance the loan and deed 
of trust were without the knowledge of the wife, the other joint tenant. 

It does not follow from this decision that even the Maryland Court would 
hold that the naked execution of a deed of trust by one joint tenant to 
secure a debt owed to the other joint tenant would ipso facto terminate 
the right of both parties to acquire sole ownership by survivorship. 


The public interest in the protection of secured creditors does not 
require the conclusion suggested by the appellant. In this case the 
secured creditor is also a joint tenant, who can acquire the whole prop- 
erty by survival, which is preferable to the interest of a tenant in com- 
mon and amounts to a strict foreclosure. It should be noted that in the 


decided cases which are cited by the appellant the persons seeking relief 


were strangers to the tenancy who were secured creditors. 
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The public interest in giving effect to the intention of the parties 
would be served by allowing the survivorship. Laura Sutherland's answer 
in the 1941 law suit, Civil Action No. 3454, shows that she intended in 
1939 to be a joint tenant. Rebecca Maynard's failure to reply to this 
answer shows that she had the same intention. Even her will dated 
October 14, 1953, sustains the view that Rebecca Maynard did not con- 


sider that the joint tenancy had been converted to a tenancy-in-common. 


Moreover, the public interest in the stability of real estate titles 
of public record would be served by sustaining the appellee's position. 
A person who sees a conveyance to grantees as joint tenants and finds 
no encumbrance of record should be able to assume that such grantees 
have the title as joint tenants. It is clear from the conduct of the parties 
generally, and particularly the facts that the deed of trust was not 
recorded and that the obligation was not embodied in a formal promissory 
note, that the conclusion should be reached that Laura Sutherland and 
Rebecca Maynard were joint tenants up until the time Rebecca Maynard 
died on September 13, 1957, at which time Laura Sutherland became the 
entire owner of the joint property by virtue of having survived the other 
joint tenant. 


Thus in sum, it is the position of the appellee that the common 
sense recognition of the intention of the parties, the public interest in 
protecting the interest of secured creditors, and principles established 


by authoritative precedents are consistent with and support the conclu- 


sion that Laura Sutherland did not sever the joint tenancy and terminate 
her right of survivorship when she executed the deed of trust securing 
her obligation to Rebecca Maynard. 


ARGUMENT If 


The District Court's decision in Civil Action No. 3453 entered 
July 2, 1941 precludes a present consideration of the appellant's claim 
that Laura Sutherland terminated her right of survivorship as a joint 
tenant when she executed the deed of trust of May 19, 1938. 
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The attention of this Court is invited to the fact that Judge Bailey's 
1941 decision in C.A. 3453 involved an action to determine the rights of 
Rebecca Maynard in and to the real estate which is the subject of the 
present action, and to the further fact that the execution of the deed of 
trust on May 19, 1938 was antecedent in time to the institution of the law 
suit which culminated in Judge Bailey's decision, this suit having been 
instituted on July 17, 1939. The litigation did not involve a claim for re- 
payment of a debt or damages for breach of contract or a tort. 


The relief sought by Rebecca Maynard as plaintiff was declaratory 
in nature and sought the removal of Laura Sutherland's interest as a 
cloud upon the plaintiff's title. It is to be noted that had the relief sought 
by Rebecca Maynard been granted, she would have had sole ownership of 


the property and a right to exclusive possession. It is also to be noted 
that the effect of Judge Bailey's decision was to give to Laura Sutherland 
a right to possession of the subject real estate precisely co-extensive 
with that of the plaintiff, Rebecca Maynard, and that both persons had 


precisely co-extensive rights as to title and survivorship. 

The Court's attention is further called to the fact that in Civil Action 
No. 3453 the defendant there and plaintiff-appellee here, Laura Sutherland, 
in her answer, expressly referred to the fact that advances had been made 
by Rebecca Maynard for use in improving the joint property and that Laura 
Sutherland had been required to execute a deed of trust upon the property 
as security for said advances, and so, as Judge Tamm aptly stated, the 
effect of the deed of trust, if any, upon the rights of the parties, was 
squarely before Judge Bailey when he decided the case. : 


In the present case, the plaintiff-appellee, Laura Sutherland, sought 
exclusive possession against the defendant, Jeremiah Maynard, an alleged 
successor in interest of Rebecca Maynard and in privity with her in all 
respects insofar as this real estate is concerned. This appellant, 
Jeremiah Maynard, has denied Laura Sutherland's title and has alleged 
his own paramount title. 
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The plaintiff-appellee maintains that Judge Tamm's decision to the 
effect that the defendant-appellant, Jeremiah Maynard, cannot now attack 
Laura Sutherland's title as a joint tenant is correct and his decision 
should be affirmed. 


Judgments in general and judgment affecting title to real estate in 
particular should be final. This is the gist of the doctrines of res 
adjudicata and collateral estoppel by judgment. 


On behalf of appellee, it is submitted that the authorities in the 
District of Columbia have established the law controlling this case to be 
that where joint tenants have submitted a controversy of their interests 
in the joint property to a Court having jurisdiction over the property and 
all of the joint tenants, and the Court, after a hearing on the merits, has 
entered a final judgment, that judgment is conclusive in defining the 
rights of the parties with respect to the joint property at the time the 
judgment is entered. 


Appellant here, Jeremiah Maynard, claims through his mother, 
Rebecca Maynard, as her heir or devisee. He has no standing to assert 
his own interest in this case — which under the circumstances would 
call for a severance of the joint tenancy. He is merely a privy of 
Rebecca Maynard and can only take a position that Rebecca Maynard 
could have taken and raise issues that she could have raised. Rebecca 
Maynard would have been precluded from raising the issue raised by 
Jeremian Maynard after Judge Bailey's decision became final. 


Judgments affecting title are final and antecedent facts may not 
be set up to change the title situation. we 


The District of Columbia case of Clark v. Krause, 6 Mackey 108, 
17 D. C. 108 (1887), was an action in eqaity by a judgment creditor to 
subject real property to the satisfaction of his judgment. “plaintiff 
had brought a prior action to set aside a conveyance oO. 


the judgment debtor as being in fraud of creditors-Which action was 
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dismissed by the Court. The plaintiff's subsequent action was grounded 
on the contention that the title holder was a straw party for the judgment 
debtor. The Court in holding that the prior judgment was conclusive 
with respect to the title of the real estate said: 
We think that the readmission of these antecedent facts 

on such a pretext would only be an evasion of the rule that 

the entire effect of these former facts has been adjudicated 

and determined once for all. When they have once been 

considered and disposed of it is inadmissible to bring them 

again in question, on the ground that they are now presented 

as part of a larger collection of facts, and not, as formerly, 

as constituting the whole of a transaction. The rule requires 

that they should be excluded from the present suit... | 

As in the Krause case, the Court held that the prior action had dis- 
posed of questions relating to title to the property at the time the prior 
judgment was entered and that antecedent facts which had not been 
brought into the prior case could not be brought into the second case, so 


in the Maynard case the antecedent fact of the deed of trust cannot be 


brought into the subsequent case to show that the title is different from 


that found by the Court in the prior case. | 


The law as it existed in 1887 has been reaffirmed and remains the 
law. In DeBobula v. Goss, et al., 90 U.S. App. D.C. 28, 193 F. 2d 35 
(1950) this Court had before it a suit for damages for conspiracy to 
commit fraud in a prior Municipal Court action to evict a tenant. This 
Court, in affirming a District Court decision holding that the plaintiff 
was estopped from injecting the issue of fraud in the District Court case 
by the Judgment in the Municipal Court case said at 90 U.S. App. D.C. 29: 

The suit in the Municipal Court settled the question whether 

the owners of the property required it for personal use. 

The appellant cannot, by alleged fraud, reopen that question 

in the District Court. 

To paraphrase that language and make it applicable to the present 
case, we say Judge Bailey's decision of 1941 settled the question whether 
Laura Sutherland was a joint tenant. The appellant cannot by alleging 
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that Laura Sutherland severed the tenancy in 1938 reopen that question 
in the District Court. 


Again in 1954, this Court in the case of Calvin v. Calvin, 94 U.S. 
App. D.C. 42, 214 F.2d 226, applied the same principle of law to a case 
involving estoppel by judgment. In the prior action a judgment was en- 
tered holding that intervenors in that case were equitable owners of 
property in question as joint venturers under an express trust. In the 
subsequent action, this Court held that the plaintiff was collaterally 
estopped by the prior judgment from showing that the express trust 
resulted from mistake, fraud, or duress and that summary judgment 
against the plaintiff had been rightfully entered by the District Court. 
The Court in explaining its decision said at 94 U.S. App. D.C. 44: 

All these matters were material to the question of the 

existence of a valid trust; which was fully litigated in the 

former suit. The judgment therein is conclusive of all 

claims made and of every ground which might have been 

urged in their support. 

Again to paraphrase the Court and show the application to the 
present case, the position of Laura Sutherland in the former suit was 
that she was a joint tenant. This issue was fully litigated. The judgment 
there is conclusive of all claims made and of every ground which might 
have been urged. The foregoing principle is set forth in the Restatement 
of Judgments, Chapter 1, Section 3, page 14 as follows: 

Where a reasonable opportunity has been afforded to desig- 

nated persons to litigate their rights in property before a 

Court which has jurisdiction over the property, and the 

Court has finally decided the controversy, the interests of 


the state and of the parties require that the rights of the 
parties in the property shall not be litigated again by them. 


One of the principal actors in the preparation of the Restatement, 


Professor Austin Wakeman Scott, in his article on Collateral Estoppel 
by Judgment, 56 Harvard Law Review 1 (1943) at page 242 concluded: 
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So also, if the plaintiff brings suit to set aside a deed of 

contract on one ground for judgment given against him ~ 

he cannot maintain a later action to set aside the deed on 

other grounds which existed at the time when he pao 

the original action. [Authorities cited]. 

It is submitted on behalf of the appellee that this Court should hold 
that Jeremiah Maynard, as privy for Rebecca Maynard, is precluded in 
the present litigation by the prior judgment from contending that the 
deed of trust of 1938 severed the joint tenancy and made Laura Suther- 


land and Rebecca Maynard merely tenants-in-common. 


ARGUMENT III AND IV 


Appellee maintains that she became the sole owner of the property 


involved in this lawsuit by virtue of having survived Rebecca Maynard, 
the other joint tenant, who died in 1957. 


Appellee further maintains that the will of Rebecca Maynard, not 
having been admitted to probate, is ineffective to create any property 
interest in Jeremiah Maynard, appellant here. 


Appellee maintains that she is entitled to reasonable a for the 
premises from Jeremiah Maynard during the period he occupied the 
premises adversely to her subsequent to September 13, 1957. 


CONCLUSION 


On the basis of the foregoing, this Court should affirm the judgment 
appealed from. 
Respectfully ere : 
GEORGE E. C. HAYES © 
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